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Abstract 

Objective: To analyze how the Public Defender's Office of the State of Rio de Janeiro has contributed, 

through public advocacy and the use of procedural paths, to overcoming barriers and implementing 

public health policies to guarantee access to legal abortion. Methodology: The method adopted was a 

case study, using documentary and oral sources. Internal documents regarding access to legal abortion, 

shared by the Public Defender's Office of the State of Rio de Janeiro, were compiled, and interviews 

were conducted with professionals who worked in the Public Defender's Office during the last five 

years, involved in receiving and referring requests for access to legal abortion, regardless of whether 

they were public defenders or from other professional categories, without exclusion criteria based on 

sex, age, race, or other factors. The interviews were conducted between 2024 and 2025. Results: 

Through the incorporation of international human rights standards into its practice, the Public 

Defender's Office of the State of Rio de Janeiro works to expand access to legal abortion as a 

mechanism for defending, promoting, and guaranteeing human rights. Its actions include good 

practices that reduce barriers and fill gaps in access to legal abortion. The institution works with health 

services, the Judiciary, the Ministry of Health, and State Health Departments, in partnership with other 

public bodies, in monitoring the implementation of public policies and in following up on individual 

cases. Conclusion: The incorporation of human rights standards into laws, public policies, and 

protocols, along with the use of procedural avenues by the Public Defender's Office of the State of Rio 

de Janeiro, presents itself as an innovative alternative to guarantee access to legal abortion while 

decriminalization is not yet achieved. The institution's action through public advocacy is strategic in 
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shifting the focus from a punitive and stigmatizing logic regarding abortion to achieving reproductive 

justice and equity in healthcare. 

Keywords: Abortion; Sexual and Reproductive Rights; Public Defender's Office; Human rights. 
 
Resumo 

Objetivo: analisar como a Defensoria Pública do Estado do Rio de Janeiro tem contribuído, através 

da advocacia pública e do uso da via processual, para o enfrentamento de barreiras e implementação 

de políticas públicas de saúde para a garantia do acesso ao aborto legal previsto em lei. Metodologia: 

o método adotado foi o de estudo de caso, utilizando fontes documentais e orais. Foram compilados 

documentos internos sobre o acesso ao aborto legal, compartilhados pela Defensoria Pública do Estado 

do Rio de Janeiro e realizadas entrevistas com profissionais que atuaram durante os últimos cinco anos 

na defensoria, envolvidos no acolhimento e encaminhamento das demandas de acesso ao aborto legal, 

independentemente de serem defensores públicos ou de outras categorias profissionais, sem critérios 

de exclusão por sexo, idade, raça ou outros. As entrevistas foram realizadas entre 2024 e 2025. 

Resultados: por meio da incorporação de estândares internacionais de direitos humanos na sua prática, 

a Defensoria Pública do Estado do Rio de Janeiro atua para ampliar o acesso ao aborto legal como 

mecanismo de defesa, promoção e garantia de direitos humanos. A sua atuação inclui boas práticas 

que reduzem barreiras e preenchem lacunas no acesso ao aborto legal. A instituição atua junto aos 

serviços de saúde, Poder Judiciário, Ministério da Saúde e Secretarias Estaduais de Saúde, em parceria 

com outros órgãos públicos, no monitoramento da implementação de políticas públicas e no 

acompanhamento de casos individuais. Conclusão: A incorporação de estândares de direitos humanos 

em leis, políticas públicas, protocolos e o uso dos caminhos processuais pela Defensoria Pública do 

Estado do Rio de Janeiro se apresentam como alternativas inovadoras para garantir o acesso ao aborto 

legal, enquanto não é alcançada a descriminalização. A atuação da instituição através da advocacia 

pública é estratégica para deslocar o foco da lógica punitiva e estigmatizante em relação ao aborto para 

o alcance da justiça reprodutiva e equidade na assistência em saúde. 

Palavras-chave: Aborto; Direitos Sexuais e Reprodutivos; Defensoria Pública; Direitos Humanos. 

 
Resumen 

Objetivo: Analizar cómo la Defensoría Pública del Estado de Río de Janeiro ha contribuido, mediante 

la incidencia pública y el uso de la vía procesal, para la superación de barreras e implementación de 

políticas de salud pública para garantizar el acceso al aborto legal. Metodología: El método adoptado 

fue un estudio de caso, utilizando fuentes documentales y orales. Se recopilaron documentos internos 

sobre el acceso al aborto legal, compartidos por la Defensoría Pública del Estado de Río de Janeiro, y 

se entrevistaron a profesionales que trabajaron en la Defensoría Pública durante los últimos cinco años, 

involucrados en la recepción y derivación de solicitudes de acceso al aborto legal, independientemente 

de si eran defensores públicos o de otras categorías profesionales, sin criterios de exclusión por sexo, 

edad, raza u otros factores. Las entrevistas se realizaron entre 2024 y 2025. Resultados: Mediante la 

incorporación de los estándares internacionales de derechos humanos en su práctica, la Defensoría 

Pública del Estado de Río de Janeiro trabaja para ampliar el acceso al aborto legal como mecanismo 

para la defensa, promoción y garantía de los derechos humanos. Sus acciones incluyen buenas prácticas 

que reducen las barreras y cubren las brechas en el acceso al aborto legal. La institución trabaja con 

los servicios de salud, el Poder Judicial, el Ministerio de Salud y las Secretarías de Salud Estatales, en 

colaboración con otros organismos públicos, en el monitoreo de la implementación de políticas 

públicas y el seguimiento de casos individuales. Conclusión: La incorporación de estándares de 

derechos humanos en leyes, políticas públicas y protocolos, junto con el uso de vías procesales por 

parte de la Defensoría Pública del Estado de Río de Janeiro, se presenta como una alternativa 

innovadora para garantizar el acceso al aborto legal mientras aún no se logra la despenalización. La 

acción de la institución a través de la incidencia pública es estratégica para cambiar el enfoque de una 
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lógica punitiva y estigmatizadora respecto al aborto hacia la consecución de la justicia reproductiva y 

la equidad en la atención médica. 

Palabras clave: Aborto; Derechos Sexuales y Reproductivos; Defensoría Pública; Derechos 

Humanos. 

 

Introduction 

In recent decades, courts in Latin American countries have affirmed women’s sexual and 

reproductive rights, rejecting the application of criminal law against individuals who choose to undergo 

an abortion. In practice, the region has undergone processes of reforming abortion laws, through 

legislative or judicial channels, whether to expand access or decriminalize the procedure(1). These 

changes are in line with the global paradigm that positions the decriminalization of abortion as a human 

rights imperative(2).  

The World Health Organization (WHO) Guide on Abortion Care incorporates the human rights 

standards established by the bodies that oversee and monitor the implementation of international 

human rights treaties by nation-states(3). These standards are particularly important for providing 

interpretive guidance in areas where human rights remain unprotected, such as access to safe abortion.  

In contexts where access to safe abortion is limited, women, girls, and people capable of 

pregnancy have less access to contraceptive methods, information, and emergency contraception to 

prevent unwanted pregnancies. The criminalization of abortion is a barrier to achieving reproductive 

justice and comprehensive health care, and it normalizes forced pregnancy as a fate, denying people’s 

autonomy to decide about their bodies and their life plans(4).  

On the other hand, repressive and punitive views still persist. Governments have used criminal 

law to punish individual behaviors considered socially deviant, such as in the case of those who 

perform abortions or, in certain situations, even those who seek health services to treat complications 

resulting from abortion (incomplete, complicated, or retained)(5). This practice perpetuates prejudice 

and social stigma surrounding the issue. Stigma, in turn, sustains legal restrictions on abortion and 

limits women’s exercise of reproductive autonomy(6). 

In Brazil, the 1940 Penal Code, in Articles 124 through 127, criminalizes induced and voluntary 

abortion(7). However, Article 128 provides that: “Abortion performed by a physician shall not be 

punished: I. if there is no other means of saving the pregnant woman’s life; II. if the pregnancy results 

from rape and the abortion is preceded by the consent of the pregnant woman, or, if she is incapacitated, 

by her legal representative.”  

In 2012, during the adjudication of the Motion for Non-Compliance with a Fundamental Precept 

(ADPF) 54, the Federal Supreme Court (STF) ruled that the legal termination of pregnancy is 

constitutional in cases where fetal anencephaly is proven(8). In 2017, the STF was again called upon to 

rule on the issue of abortion in ADPF 442, which proposed the decriminalization of abortion up to the 

12th week of pregnancy(9).  The case has not yet been concluded; however, in 2023, STF Justice Rosa 

Weber, in presenting her opinion on the aforementioned ADPF, advocated for the establishment of a 

system of reproductive social justice, providing a relevant foundation for a new legal framework as an 

alternative to the criminal laws that criminalize abortion(10). 

With the aim of addressing the “unconstitutional state of affairs” regarding access to abortion as 

provided by law, ADPF 989 was filed with the STF, challenging institutional barriers and demanding 

universal access to the procedure through the Unified Health System (SUS). Beyond legal issues, 
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Brazil still faces barriers to universal access to abortion as provided by law within the Unified Health 

System (SUS), including the insufficiency of services available throughout the national territory(11).  

Added to these geographical barriers are institutional and professional ones, such as the 

requirement for documents not provided for by law police reports or judicial authorization, for example 

— as well as the refusal of some professionals to provide care, offer information, and/or refer patients 

to specialized services where pregnancy termination can be obtained(12). Socioeconomic barriers also 

hinder access to abortion services, as without state support, many people must bear the costs of travel 

between municipalities, rest for recovery, and time off work on their own(13).  

The restriction imposed by criminal abortion laws does not eliminate the practice, as voluntary 

termination of pregnancy is a common occurrence in the reproductive lives of women, girls, and people 

capable of pregnancy. According to the National Abortion Survey, 10% of Brazilian women aged 18 

to 39 living in urban areas have had at least one abortion, demonstrating that it is a reproductive health 

necessity(14).  

One of the most significant consequences of laws criminalizing abortion is that many people 

resort to unsafe abortions, increasing risks to their lives and health, and negatively impacting the 

quality of medical care(15). In Brazil, for decades, unsafe abortion has been among the leading 

preventable causes of death among women and girls, alongside hypertensive disorders, hemorrhages, 

and infections(16).  

The harmful consequences of criminalization and the stigma surrounding abortion 

disproportionately affect different population groups, driven by intersectional discrimination, and 

reveal the lack of reproductive justice in the country. Barriers to accessing abortion health services and 

care are particularly severe for girls, adolescents, and young women; Black women; residents of urban 

peripheries, rural areas, and riverside communities; Indigenous people; and people living in poverty, 

in general(17). In 2018, 65% of maternal deaths due to abortion occurred among Black and Brown 

women(18). 

Studies on the impact of abortion criminalization on the justice system, though still in their early 

stages, reveal that women and girls belonging to vulnerable and racialized socioeconomic groups are 

the primary targets of investigations and convictions(19).  

Comments by judges and prosecutors in courtrooms and judicial decisions highlight that the 

stigma surrounding abortion and prejudice against women who undergo it undermine women’s right 

to a fair trial. This not only reflects but also contributes to “the marginalization, stigmatization, and 

vulnerability of certain groups of women, including those who would otherwise be entitled to legal 

abortion”(20). 

In this sense, gaps in laws and public policies contribute to healthcare practices that exacerbate 

inequalities affecting access to healthcare and reproductive experiences, especially for people with the 

capacity to gestate who are marginalized and who suffer most from intersectional oppressions(21).  

In the absence of an adequate normative and regulatory response to guarantee access to legal 

abortion, in the face of criminal law that criminalizes and stigmatizes the practice, state public 

defender’s offices can serve as human rights mechanisms for guaranteeing, promoting, legally 

defending, and monitoring public policies in support of reproductive justice. These institutions have, 

in fact, distinguished themselves in the defense and promotion of the right to legal abortion through 

their participation in public and legal debates(22,23). 
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The Public Defender’s Office of the State of Rio de Janeiro (DPRJ) is a prime example. For over 

a decade, the institution has addressed individual cases and promoted collective strategies to ensure 

access to abortion as provided by law for women, girls, and other people capable of pregnancy, both 

through extrajudicial and judicial channels(24).  

This article presents partial results of a study on the work of this institution regarding the issue 

of legal abortion. The objective is to analyze how the Rio de Janeiro Public Defender’s Office (DPRJ) 

has contributed, whether through public advocacy and the use of procedural path, to overcoming 

barriers and implementing public health policies aimed at expanding and guaranteeing access to 

abortion as provided by law, in accordance with international human rights standards. 

 

Methodology 

The method adopted was the case study. The case study can offer a comprehensive understanding 

of the challenges, barriers, and gaps existing in a given health policy and the processes of constructing 

implementation strategies(25). Furthermore, the method allows for the analysis of complex 

contemporary social phenomena where the aim is to provide a detailed description of an institution’s 

work in a specific area of activity(26). 

The research utilized documentary and oral sources. Internal documents on access to legal 

abortion, shared by the DPRJ, were compiled. To access the database of cases handled by the DPRJ, 

an official letter was sent to the DPRJ’s Data Protection Officer (EPD) containing information about 

the research, its objectives, and methodology, requesting authorization to use data from the database, 

known as the Green System. The Green System includes the entire judicial and extrajudicial history of 

each person assisted by the institution and ensures the standardization of official letters issued by the 

centers, making it possible to locate the date of case distribution. The EPD, based on Law No. 

13,709/2018 (General Data Protection Law) and other applicable regulatory standards, including those 

issued by the National Data Protection Authority (ANPD), issued an opinion on April 13, 2023, 

authorizing access to documents related to cases handled by the DPRJ, included in the Green System. 

On September 18, 2025, the DPRJ issued a Declaration of Consent for Research, reiterating the prior 

authorization granted by the EPD and the Coordination for the Defense of Women’s Rights, Opinion 

No. 22/2024/EPD/DPGERJ of July 16, 2024, and to conduct interviews with public defenders and 

other professionals working at the Public Defender’s Office within the scope of the research. 

For the interviews, the selection criteria were established as professionals who, over the past five 

years, have worked at the DPRJ and were involved in some way in receiving and referring requests for 

access to legal abortion, regardless of whether they were public defenders or belonged to other 

professional categories, with no exclusion criteria based on sex, age, race, or other factors. A script 

was used that included questions on: i) the institution’s structure for receiving requests for legal 

abortion; ii) the existence of internal discussion of the cases handled; iii) internal workflow; iv) the 

profile of the requesters; v) landmark cases; vi)  the interviewees’ level of knowledge regarding 

Ministry of Health regulations and legal abortion; vii)  training initiatives on sexual and reproductive 

rights; and viii) inter-institutional coordination for the implementation of public policies regarding 

legal arguments and legal arguments used by the agency in the legal defense of access to abortion in 

cases referred to the health and justice systems. The interviews were conducted between 2024 and 

2025. 
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Seven professionals were interviewed, all women, ranging in age from 38 to 69. Six are public 

defenders and one is a journalist. Two identify as mixed-race, one as Black, and three as White. Of the 

seven interviewees, four said they had no defined religion and three are non-practicing Catholics. The 

interviewees work or have worked in different departments of the DPRJ: four in the Special Unit for 

Women’s Rights (NUDEM), one in the Coordination for the Defense of Women’s Rights 

(COMULHER), one in the Health Coordination (COSAU), and one in the Human Rights Defense Unit 

(NUDEDH). 

The data used in the article were anonymized to ensure privacy and confidentiality. The research 

project was approved by the IFF/Fiocruz Ethics and Research Committee, under CAAE 

84209424.0.0000.5269. 

 

Results and Discussion  

 

Addressing demands for legal abortion from a human rights perspective: structuring and 
institutionalizing a practice 

The DPRJ’s work in the field of sexual and reproductive rights — and, in particular, regarding 

demands related to access to legal abortion — began to take shape in the mid-2010s. This movement 

emerged from the initiative of public defenders and other professionals at the institution who were 

aligned with feminist agendas. Upon assuming leadership positions, these women began engaging with 

different segments of social movements, especially feminist and women’s movements, promoting 

internal debate on sexual and reproductive rights. This process helped overcome historical resistance 

and strengthen an institutional policy to combat violence against women, culminating in the creation 

of NUDEM. 

 
I recall that this issue [of sexual and reproductive rights] only emerged at NUDEM —

which is about to turn twenty-eight — more recently. It began with a discussion on 

domestic violence, which arose to address that issue, right? But this issue, for many 

years, many years, did not come up. (...) In fact, the topic began to emerge as the 

policy for women itself took shape. So I’ll go out on a limb and say: politics with 

women. [The issue emerges] when the Public Defender’s Office allows the women’s 

movement — organized movements, the feminist movement, and organized civil 

society — to begin entering the Public Defender’s Office; then these issues will start 

to appear (Interview 04) 

 

In the 2010s, the national landscape was marked by progressive, people-oriented governments, 

characterized by a more consistent commitment to the agenda of gender, ethnic, and racial equity, as 

well as sexual and reproductive rights. This movement was also reflected in the state of Rio de Janeiro, 

with greater institutional consolidation of agencies and policies in the field of human rights and 

diversity(27). In this context, changes can also be observed in the structure of the DPRJ that reflect a 

greater incorporation of the human rights agenda into the institution. 

Specialized coordination units and centers have been created to address collective and individual 

demands from a human rights perspective (Human Rights, Women’s Rights, Racial Equality, Sexual 

Diversity, Health, etc.). In addressing demands related to access to legal abortion, a distinct approach 

— one that moves away from a criminal framework — is adopted regarding the issue of abortion, 

prioritizing the protection and guarantee of human rights: 

https://doi.org/10.17566/ciads.e2026014
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Speaking of the issue of abortion, how was it handled previously? Women were 

basically assisted in criminal courts, in cases of rape. And there was no specific 

referral process to public institutions for her to obtain a legal abortion. We had specific 

legal actions for authorizing abortion, and this was done in criminal jury courts. Since 

abortion was considered a crime against life, it was tried by jury judges. So it was the 

jury defense attorneys who made these requests. Later, these requests began to be 

made by human rights centers; at that time, a human rights center had already been 

established, though it was not the women’s center. But due to issues of violence, we 

began assisting women. And so the center was named the Specialized Center for 

Women’s Services. (Interview 07) 

 

According to the interviewees, requests for access to legal abortion generally reach the Public 

Defender’s Office after the applicants have been denied care by health services. They identified as 

main barriers the widespread use of conscientious objection by health professionals — especially when 

the pregnancy exceeds 22 weeks — and the teams’ lack of knowledge regarding current legislation 

and regulations from the Ministry of Health, the WHO, and other regulatory bodies.  

Requests for legal abortion that reach the institution can be handled by any public defender —

from the initial response units in municipalities outside the capital, specialized units, judicial courts, 

or the jury court — as there is no body with exclusive jurisdiction over cases related to access to legal 

abortion. However, the main entry points for these requests are the Human Rights Center (NUDEDH) 

— which handles requests for termination in cases of anencephaly and other fetal syndromes — and 

the Special Center for the Defense of Women’s Rights (NUDEM), which receives cases of pregnancy 

resulting from sexual violence - both based in the state capital, the city of Rio de Janeiro. In other 

municipalities, the primary care centers, which handle general requests, serve as the entry point for 

abortion-related requests. 

In the interviews, one of the main challenges identified in the DPRJ’s work regarding the 

reception and referral of requests for pregnancy termination was the so-called “municipal bottlenecks” 

- that is, the lack of priority given to legal abortion. Municipal primary care centers are perceived as 

bottlenecks because they handle general requests, have fewer resources and expertise, and, in some 

cases, operate in political contexts less favorable to addressing abortion-related issues. The public 

defenders interviewed believe that it is the strategic role of the capital’s specialized centers to provide 

support and guidance to their colleagues in the municipalities, especially regarding legal reasoning, 

drafting official letters, and the proper referral of requests to health services. Furthermore, when cases 

cannot be resolved at the municipal level, they should be referred to these specialized units, particularly 

NUDEM or NUDEDH. 

Over the years, the experience gained in addressing legal abortion requests has led professionals 

at NUDEM and NUDEDH to consolidate routines and working methods, aiming to improve practices. 

When faced with a request for a legal termination of pregnancy, an extrajudicial solution is sought as 

a priority, since the judicial route always involves the risk of unfavorable decisions - especially when 

the pregnancy is already advanced or when the report on fetal malformation is inconclusive regarding 

the viability of extrauterine life. Thus, through extrajudicial official letters, requests to perform the 

procedure are forwarded directly to health services, with which communication and dialogue are 

frequently established. Only when extrajudicial avenues are exhausted is the judicial process resorted 
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to. In such cases, requests are submitted to the Jury Court via a warrant authorizing the termination of 

pregnancy, and when denied, habeas corpus petitions are filed in an attempt to overturn the decision.  

In 2016, the DPRJ implemented the Green System with the aim of facilitating the work of staff 

and public defenders in organizing legal proceedings and promoting transparency in data regarding 

services provided by the Public Defender’s Office. The platform is still in the implementation phase 

in municipalities across the state of Rio de Janeiro, and data entry is not mandatory; however, 

approximately 76% of the Public Defender’s Office’s service units have already adopted it, and it is 

already essential to the institution’s information flow.   

The system records and organizes the information that public defenders receive and produce, in 

addition to enabling the generation of statistics and the importation of data from other systems, 

eliminating the need to search for and retrieve data in other environments. Furthermore, through the 

system, DPRJ offices responsible for initial case handling will have IT tools for all daily tasks, from 

issuing official letters to the electronic distribution of legal documents. The tool is accessed via an app 

that gives public defenders mobile access to the office’s case schedule.  

Cases involving requests for legal abortion are also entered into the Green System. For the study, 

the DPRJ, through the Directorate of Studies and Research on Access to Justice, provided access to 

anonymized data stored in the system regarding twenty-seven cases of requests for judicial 

authorization to terminate a pregnancy due to risk to the pregnant woman’s life, from 2020 to 2022. In 

this group, the women’s ages ranged from 10 to 47 years old, and 82% of them were Black. Regarding 

marital status, 54.5% were single, 27.3% were in a common-law marriage, and 18.2% were married. 

Most of the women were residents of the city of Rio de Janeiro (62.5%), and 39% of them reported 

being unemployed. This profile of women served by the DPRJ seeking legal abortion corroborates 

what the interviewed professionals stated: that the clients are primarily “Black and Brown women 

living in outlying areas, with limited access, low levels of education, and limited access to social 

welfare policies.” (Interview 03) 

 

Using legal channels to overcome barriers and ensure access to legal abortion 

In addition to receiving and referring to individual requests for access to legal abortion, the DPRJ 

- primarily through NUDEM, NUDEDH, and COMULHER has been playing a decisive role in 

strengthening collective rights and implementing public health policies related to abortion. This work 

is carried out in coordination with other state Public Defender’s Offices, government agencies, civil 

society organizations, and social movements. The case study of the DPRJ, in this context, invites us to 

reflect on the effectiveness of using procedural paths to demand to the state to implement health 

policies and sexual and reproductive rights, especially on issues marked by moral and ideological 

conflicts, which often hinder the advancement of these rights. 

International jurisprudence has evolved in recent decades regarding the application of procedural 

law and administrative norms as mechanisms for accessing sexual and reproductive rights, such as 

access to safe abortion, in restrictive legal contexts. An example would be the development of 

regulations or protocols to ensure access to abortion within existing legal frameworks. Human rights 

standards regarding procedural law to expand access to abortion in restrictive legal contexts have been 

developed by the European Human Rights System(28).  

In an Irish case, the European Court imposed on the State a positive obligation to prevent human 

rights violations through the use of procedural law to reform laws and administrative regulations to 
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ensure access to abortion(28). The literature suggests that such advances can drive subsequent reforms 

of restrictive national abortion laws, paving the way for their decriminalization.  For example, in the 

case of Tysiąc v. Poland, the European Court of Human Rights recognized that: 

 
“The legal prohibition of abortion, combined with the risk of criminal liability, can 

have a deterrent effect on physicians when deciding whether the requirements for legal 

abortion are met in an individual case. Provisions regulating the availability of legal 

abortion must be formulated in a way that mitigates this effect. Once the legislature 

decides to allow abortion, it must not structure its legal framework in a way that limits 

the actual possibility of obtaining it.” 

 

Brazil adopts the legal system known as Civil Law, whose primary source of law is found in the 

text of the law, in the codes that describe general principles, and in the Federal Constitution. In contrast, 

English-speaking countries adopt the Common Law system, based on customary law recognized by 

judges, whose legal analysis is grounded in previous decisions in similar cases(29). Thus, when we refer 

to the application of international standards regarding the use of procedural law in Common Law 

countries, we make a conceptual distinction, since our country adopts the Civil Law system.  

In this article, we refer to the procedural path to describe the use of non-binding internal 

administrative instruments (soft law 3 ), of a technical-operational nature, which function as 

mechanisms for inter-institutional coordination and tools to guarantee the right to access legal abortion 

through the DPRJ(30).  

It should also be noted that we start from the premise that international human rights law and the 

precedents of the jurisprudence of international human rights bodies, which are part of so-called soft 

law, or non-binding law, should be applied as a decolonial tool to circumvent the imperialism present 

in the sources of international law (human rights). This perspective is central to the proper 

incorporation of international standards in accordance with the highly diverse social realities and legal 

contexts in the countries of the Global South(30). 

In the case of our study on the DPRJ’s activities, an internal administrative procedural guideline 

was developed to regulate and guarantee access to legal abortion without unnecessary barriers, which 

exemplifies the use of procedural mechanisms or soft law to expand access to rights. The initiative 

arose through a joint inter-institutional effort by the Coordination for the Defense of Women’s Rights 

(COMULHER) and the Commission for Guaranteeing Comprehensive Health Care for Girls and 

Women (CGAISM), via the National Protocol for the Care of Persons in Situations of Legal 

Abortion(31). 

The Protocol was a national initiative coordinated among the NUDEMs of various state Public 

Defender’s Offices, such as those in Bahia, Espírito Santo, Goiás, Mato Grosso do Sul, Minas Gerais, 

Paraná, Roraima, and Santa Catarina. This joint action demonstrated the potential of using soft law to 

overcome institutional barriers that still limit the implementation of policies ensuring access to legal 

abortion in the country.  

The Protocol establishes the flow of requests and their referrals within the intersectoral network, 

offering an alternative to the so-called “pilgrimage” of women, girls, and people with the capacity to 

 
3 Soft law refers to the set of non-mandatory or non-binding norms, protocols and guidelines that nonetheless possess a strong capacity 

to guide behavior, shape public policies and influence administrative and judicial decisions, including decisions issued by international 

human rights protection bodies. 
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gestate in search of access to legal abortion in health services, given the frequent refusals by 

professionals to perform the procedure; and is still in the implementation phase throughout the country. 

Another example of the procedural path to demand the implementation of public health policies 

by the state was the drafting of Joint Recommendation 01/2024/02DRHRJ, submitted to the Ministry 

of Health by the State Defendant’s Offices of Rio de Janeiro, Pará, Roraima, Mato Grosso do Sul, the 

Federal District, and Paraná, aimed at promoting the expansion of access and quality of legal abortion 

services in the country(32).  

The Joint Recommendation addresses these barriers, emphasizing abortion as a public health 

issue and the need to expand referral services; the impossibility of restricting access to abortion based 

on gestational age; external reporting to law enforcement and the confidential nature of such reporting 

to protect the victim’s identity based on professional confidentiality; the benefits of telemedicine for 

access to abortion and the use of misoprostol; the right to abortion in cases of risk to the pregnant 

woman’s life, particularly in cases of pregnancy among children and adolescents who are victims of 

sexual violence; the misuse of conscientious objection by health professionals and the ethical and 

professional duties to guarantee a woman’s right to terminate a pregnancy; the imposition of inhumane 

requirements for legal abortion through bills currently under consideration in state legislatures and the 

need to adopt guidelines for health services to prevent procedures that violate women’s dignity and 

impose “dehumanizing and perverse obstacles to the exercise of a legitimate right,” under penalty of 

constituting the crime of institutional violence(32). 

 

The role of the DPRJ as a mechanism for defense and guarantee of human rights 

In a joint effort by COMULHER, NUDEM, and COSAU, municipalities with “bottlenecks” in 

access to legal abortion were identified. Initially, these organizations conducted a mapping exercise to 

assess access difficulties and the quality of legal abortion care in the state: 

 
So we began to identify the bottlenecks in the municipalities. Where there was a 

recurrence of service denials, what the problems were, because we prioritized 

extrajudicial solutions regarding cases of legal abortion. Because we know that going 

to court isn’t always the answer — we have an adequate response — so we always 

sought to engage in dialogue with the health departments. And based on this contact 

with frontline public defenders, we decided, together with the health coordination 

team, to send official inquiries to the 94 municipalities and the state of Rio de Janeiro, 

asking a series of questions about care, how women in situations of domestic violence 

were being cared for, whether there was information about the “next-minute” law, 

about access to legal abortion services, staff, number of professionals, whether it was 

provided or not, whether there were any conscientious objectors on the team, and if 

there were, what the alternative was. (Interview 03) 

 

Professional and institutional barriers related to the demand for pregnancy termination due to 

sexual violence were particularly highlighted by the interviewees and point to a situation of gender 

discrimination and institutional violence in access to healthcare. They pointed out strong gender-

discriminatory biases in the experiences of women seeking legal abortion in their interactions with the 

justice system.  

The systematic occurrence of distrust regarding the word of the victim of sexual violence and 

the fear that she might be lying was highlighted, especially when there are discrepancies between her 
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narrative and technical records, such as ultrasound exams. This scenario highlights a “shared regime 

of suspicion toward the woman’s narrative, expressed through forensic investigative practices 

surrounding the act of violence and the victim’s subjectivity”(33): 

 
I think the greatest difficulty lies in cases of sexual violence. Because here we see all 

the ingredients of gender discrimination. It is a woman who has actually suffered 

violence, whose word is questioned in the healthcare system. Sometimes her word 

will be questioned by the police when she goes to file a report: “Why did it take so 

long?” Even when she receives assistance from the Public Defender’s Office, there is 

a chance she will face discrimination as well. Her word will be questioned there, too. 

(Interview 03) 

 

In this context, cases are often brought to court unnecessarily, since abortions permitted by law 

do not require judicial authorization. In these cases, a reversal of roles is observed: the victim, who 

should have her rights guaranteed by law, becomes the suspect and must prove the violence she 

suffered in order to access her rights. A thorough examination of the account of the facts is conducted, 

first by healthcare professionals and then by the jury court judge: 

 
So, in cases of sexual violence, what we see is that these barriers exist.... time and 

again, the cycle of violence is perpetuated by the public health system itself and the 

judiciary. So, the woman [with a pregnancy resulting from violence] often arrives 

referred by the service, because doctors are afraid to perform the procedure — unlike 

in the case of termination due to risk to the pregnant woman, where the doctor 

themselves certifies the risk and performs it. But in the case of a narrative of sexual 

violence, they have this idea that the woman might be lying, right? And they refer her 

for the initial authorization, which is directed to a judge with criminal jurisdiction —

that is, a jury trial — because abortion must fall within the scope of cases tried by this 

special court, which is the jury court. So, it is directed to a judge with criminal 

jurisdiction, and ceases to be a public health issue. It becomes a criminal issue. (...) 

Although there is no legal provision for this, they just remain apprehensive… 

(Interview 05) 

 

It is interesting to note that the Jury Court originally has jurisdiction to try crimes against life, 

among which abortion is included, as defined by the Penal Code. Thus, what would be a demand for 

access to healthcare comes to be examined through the lens of criminal investigation. Because the case 

is being heard in the Jury Court, it takes on a prosecutorial character, in which the word of the victim 

of sexual violence is not considered sufficient, and the judge, through the judicial process, seeks further 

evidence to determine whether or not access to legal abortion is lawful.  

The moral judgment of people seeking abortions - often driven by religious bias - and 

conscientious objection are also found among professionals within the DPRJ itself: 

 
Just as there are healthcare professionals who are conscientious objectors, we have 

members of the [DPRJ] staff who are conscientious objectors, who will not always 

provide adequate treatment when faced with such a case.  They may be conscientious 

objectors, but they should at least refer to the patient, right? Pay attention, not 

revictimize… We’ve never actually had a complaint about this, because we know that 

women in a situation of extreme vulnerability won’t bother to complain; they won’t 

seek out an ombudsman. I think that’s our biggest problem. (Interview 03) 
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The actions driven by the DPRJ to expand access to abortion provided by law and reduce 

professional and institutional barriers focused on monitoring the implementation of public policies by 

the Brazilian state based on its international human rights obligations: 

 
“...the logic is to look at public policy. What we have today is the legal provision for 

legal abortion. We’re not even talking about expanding abortion, but rather about the 

legal provisions. Which public facilities perform [the legal termination of pregnancy], 

what are the main barriers, the obstacles preventing this pregnant woman specifically 

from accessing the service, and especially in the context of late-term abortion. 

(Interview 05) 

 

Such actions included  carrying out interventions with other external bodies, such as the Judiciary 

(through the State Coordination Office for Women), the Rio de Janeiro State Health Secretariat 

(through the coordination of the technical area of women’s health), legislative committees (such as the 

Human Rights Committee and the Women’s Rights Committee of the Rio de Janeiro State Legislative 

Assembly); the Perinatal Forum, the Ministry of Health, the Federal Public Prosecutor’s Office, the 

Federal Public Defender’s Office, and the National Council of Public Defenders-General 

(CONDEGE), with the submission of recommendations addressed to the states and the federal 

government. 

 
“...during the pandemic, we made recommendations both at the state level and joint 

recommendation to the Ministry of Health to ensure access to services related to 

sexual and reproductive rights for women during the pandemic. The group of female 

public defenders from CONDEGE, from CONDEGE’s Women’s Commission, is 

deeply committed to issues related to sexual and reproductive rights. This is the 

National Council of Public Defenders.” (Interview 03) 

 

The institutional partnership with these agencies also facilitated the referral and handling of 

landmark cases through the network of specialized services. The DPRJ held meetings to map out the 

processes and assess the practical situation regarding access to legal abortion in municipalities across 

the state of Rio de Janeiro, and sought to raise awareness among municipal and state officials to expand 

the availability of legal abortion services. Through these actions, the DPRJ acted as a mechanism for 

defending and guaranteeing human rights, sometimes demanding that the government implement 

public policies and sometimes providing legal defense in landmark cases involving the denial of access 

to legal abortion.  

It is relatively common for women seeking legal termination of pregnancy resulting from sexual 

violence to arrive at the DPRJ in advanced stages of pregnancy. The interviewees pointed out that the 

absence of updated Ministry of Health guidelines on abortion care regarding this issue — given that 

the latest edition of the Technical Guidelines for Humanized Abortion Care was published in 2014 —

contributes to misinformation and legal uncertainty within health services and the judiciary. This 

scenario generates resistance, both among health professionals and legal practitioners, regarding access 

to legal abortion in cases of pregnancies at 20 to 22 weeks or later: 
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I think the biggest difficulty... is the significant legal uncertainty. Even though the 

right has been legally established for many years... I think originally the idea was that 

a judge wouldn’t even grant permission; they were supposed to rule that this wasn’t a 

matter for the courts. That way, perhaps the health service could perform the abortion 

without judicial authorization. And I think the biggest difficulty for the pregnant 

women we assisted was the time it took them, from the start of prenatal care until a 

definitive diagnosis of fetal malformation. That took a long time! And then when they 

arrived, they were in a lot of distress. Because they were further along in their 

pregnancy, right? They already had a whole life project in mind on motherhood and 

yet they encountered a service that refused to perform the abortion due to the stage of 

pregnancy. (Interview 02) 

 

[The Ministry of Health guidelines] were very important, right? To ensure the service, 

to at least establish a basic framework for the service, but we know they need to be 

modified, right? And then there’s a misinterpretation, especially regarding the 

gestational age, which leaves all of that aside — all this discussion about the 

impossibility of legal abortion beyond a certain gestational age or fetal weight. 

(Interview 03) 

 

The biggest point of uncertainty is when the fetus is nonviable, which isn’t exactly 

what’s legally defined, you know? What also happens is that I’ve already had 

problems in court, with lawsuits. When a woman is in the late stages of pregnancy, 

we try very hard — we always try very hard not to file a lawsuit. Because, you see, if 

the health system that’s used to this is already struggling, a judge in a robe will have 

twice the difficulty. (Interview 01) 

 

The journey of many people seeking a legal termination of pregnancy is marked by a veritable 

pilgrimage between health services and the justice system, with advanced pregnancy, in many cases, 

being a consequence of this very journey. The punitive nature associated with the delay was 

highlighted, exposing a scenario of institutional violence and reproductive injustice, exacerbated by 

the omission of health services and the lack of accountability for the failure to fulfill the duty of that 

institution which, after refusing, should refer the patient to another institution that performs the 

procedure and follow the case through to its conclusion. 

 
So why do we talk so much about mapping her journey, about the great injustice that 

[the delay] causes? Nineteen weeks in, she arrives at the first facility and they won’t 

treat her; then she goes to the second facility at twenty weeks and they say they won’t 

treat her; then, when she finally manages to find a facility that could treat her, she’s 

already twenty-three weeks along, and the facility says they won’t treat her because 

she’s twenty-three weeks along — even though she’s been seeking this care since the 

very first week. So that’s what we want to show: you’re the ones who messed up, not 

her, so stop punishing her. (...) And then she goes past the deadline — and who’s 

going to take care of her then? No one. (Interview 05) 

 

Public advocacy in defense of abortion as provided by law 

The role of the Public Defender’s Office is established by the Constitution of the Republic to 

ensure “comprehensive and free legal assistance to those who demonstrate insufficient resources” (Art. 

5, LXXIV)(34). Following legislative changes, a new direction has been set, and the Public Defender’s 

Office now prioritizes institutional action grounded in the promotion of human rights and the defense 

of collective interests.  
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Over the past decade, the DPRJ has carried out significant public interest advocacy actions on 

the national and international stage through strategic litigation in landmark cases, studies on legal 

proceedings involving the criminalization of women for abortion, and extrajudicial actions to monitor 

the implementation of public policies and issue technical briefs, aiming to advance the sexual and 

reproductive rights agenda and prevent setbacks in the field of legal abortion rights. These initiatives 

support civil society advocacy efforts that champion the reproductive justice agenda.  

One example was when, to prevent setbacks in access to legal abortion in cases of late-term 

pregnancies, the DPRJ took action in conjunction with the Centers for the Promotion and Defense of 

Women’s Rights (NUDEMs) of the Public Defender’s Offices in the states of Bahia, Mato Grosso do 

Sul, Minas Gerais, Paraná, Pernambuco, Santa Catarina, and São Paulo, and with the Federal Public 

Defender’s Office, through a Technical Note titled “On the Illegality of CFM Resolution No. 

2.378/2024, which regulates the medical procedure of fetal asystole for pregnancy termination in cases 

of abortion permitted by law resulting from rape.” According to the note prepared by the Public 

Defender’s Offices, Article 128 of the Brazilian Penal Code permits the termination of pregnancy in 

cases of rape, without imposing any limit regarding gestational age or establishing any other 

requirements for this exclusion of criminal liability to apply, thereby opposing the arguments contained 

in the Resolution: 

 
“We used to draft technical briefs; we on the women’s committee of CONDEGE 

[National Council of Public Defenders] drafted a technical brief on the CFM 

resolution.” (Interview 03) 

 

Another initiative that was part of the DPRJ’s collective public interest advocacy was the use of 

strategic litigation on issues of gender and reproductive justice, when it joined as Amicus Curiae in the 

Action for Non-Compliance with a Fundamental Precept (ADPF) 442, which sought the 

decriminalization of abortion up to the 12th week, and in ADPF 989 regarding the unconstitutional 

state of affairs concerning legal abortion.  

The DPRJ also promoted educational campaigns on rights and the training of grassroots 

advocates through a women’s rights training course and distributed posters explaining that a police 

report is not required to access legal abortion services, as well as information on the right to emergency 

contraception within 72 hours of sexual violence, to guide the public. This initiative was developed at 

the time in collaboration with Councilwoman Marielle Franco.  

Research conducted by the DPRJ shows that the healthcare system is the gateway to the 

criminalization of women and adolescents for abortion: “after police investigations (52.3%), reports 

from hospitals/doctors are the most common source of information for authorities regarding abortion, 

accounting for 30.9% of the total”(35). 

A milestone in the DPRJ’s history of public advocacy, highlighted in the interviews, was the 

study on criminalized women covering 64.7% of the legal cases handled by the institution between 

2005 and 2017, which led to the publication “Between Death and Prison: Who Are the Women 

Criminalized for Abortion in Rio de Janeiro,” published in 2018(36). The book was written by advocates 

and invited contributors, influencing internal debate at the DPRJ and in society more broadly regarding 

the impacts of abortion criminalization on the most vulnerable and racialized groups of women.  

The data collected in this study on the profile of women criminalized for abortion were presented 

during the legal debate on the right to abortion at the public hearing for ADPF 442 at the Federal 
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Supreme Court. On that occasion, the DPRJ representative stated in her oral argument that “the 

criminalization of abortion represents a policy of death for Black women”(23). 

 

Final Considerations 

The incorporation of human rights standards into laws, public policies, norms, and protocols 

through the efforts of the Public Defender’s Office of the State of Rio de Janeiro, to ensure equal access 

to legal abortion without discrimination based on race, age, or gender, presents itself as a viable 

alternative to the application of criminal law, until the full decriminalization of abortion is achieved.  

While the Federal Supreme Court has not yet ruled on ADPFs 442 and 989, which address the 

issue of access to abortion, the State continues to fail in its human rights obligations by not 

implementing public policies to effectively guarantee access to legal abortion. Access to legal abortion 

remains precarious and disproportionately affects women, girls, and pregnant people in situations of 

greater vulnerability.  

New legal paradigms that replace the application of criminal law and introduce new regulatory 

models and mechanisms to guarantee rights in the interest of reproductive justice are necessary to 

mitigate human rights violations and ensure institutional accountability for racism and obstetric 

violence in healthcare. 

Preliminary results demonstrate that the use of soft law — through the incorporation of 

international human rights standards and the use of administrative norms and procedures to expand 

access to rights via procedural channels — can contribute to expanding access to abortion permitted 

by law, particularly in a scenario where the State fails to ensure effective public policies.  

The DPRJ’s role as a human rights mechanism requires the state to implement public health 

policies and guarantee access to abortion permitted by law. Among its various actions are: sending 

official letters in individual cases refused by health services, requesting judicial authorizations, and 

issuing Technical Notes and Joint Recommendations in partnership with other state public defender’s 

offices across the country.  

Furthermore, by establishing the Green System — aimed at creating a database — and drafting 

the National Protocol, the institution adopts best practices designed to reduce barriers and expand 

access to legal abortion. These initiatives provide the necessary technical and legal support, structuring 

and institutionalizing a practice of defending and promoting human rights. By guiding health care 

professionals on the legal and ethical frameworks of health care and detailing in the Protocol the 

responsibilities of the institutions that make up the intersectoral care network for people in situations 

of sexual violence, the Public Defender’s Offices prevent setbacks and contribute to reducing existing 

barriers to legal abortion. 

The DPRJ’s work through public advocacy illustrates the various possible strategies that move 

away from a punitive, stigmatizing approach to ensure human rights based on the paradigm of health 

equity and reproductive justice. This approach contributes to question the relevance of criminalizing 

abortion and expands access to legal abortion, recognizing the right to bodily autonomy of girls, 

women, and pregnant people — particularly Black and Indigenous women, those in worse 

socioeconomic conditions, and the most vulnerable, residing in the most remote areas of the country. 
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